PLEDGE AGREEMENT

THIS PLEDGE AGREEMENT dated as of __________ (this “Agreement”) is made by __________, an individual having an address at __________ (“Pledgor”) to __________, a New York limited liability company having an address at __________ (“Secured Party”).

W I T N E S S E T H:

WHEREAS, Secured Party has made a loan in the principal sum of $__________ (the “Loan”) to Pledgor, which Loan is evidenced by that certain Promissory Note dated as of __________ in the principal amount of $__________ (as amended, modified or supplemented and in effect from time to time, the “Note”) and secured by, inter alia, that certain Pledge Agreement dated as of the date hereof made by Pledgor in favor of the Secured Party in connection with Pledgor’s interests in __________ LLC (“__________”) (as amended, modified or supplemented and in effect from time to time, the “__________ Pledge”) and that certain Pledge Agreement dated as of the date hereof made by Pledgor in favor of the Secured Party in connection with Pledgor’s interests in __________ (“__________”) (as amended, modified or supplemented and in effect from time to time, the “__________ Pledge”; collectively with the __________ Pledge, the “Other Pledges”) and this Agreement (this Agreement, the __________ Pledge, the __________ Pledge, together with the Note, and any other documents and instruments executed in connection with the Loan being hereinafter referred to, collectively, as the “Loan Documents”);

WHEREAS, Pledgor (i) is the owner of __________%, which has been reduced from __________%, of the membership interests (the “Membership Interests”) of __________ LLC, a New York limited liability company (“__________”), (ii) is, pursuant to the terms of the Amended and Restated Operating Agreement of __________ (the “__________ Agreement”), one of two managers of __________ and (iii) is the sole shareholder of __________, which, pursuant to the terms of the __________ Agreement, is the other manager of __________; 

WHEREAS, on __________, Pledgor entered into that certain Collateral Assignment and Security Agreement in favor of Secured Party (as amended, modified or supplemented and in effect from time to time, the “Initial __________ Pledge”) pursuant to which Pledgor collaterally assigned 100% of economic interests in __________ (the “Original __________ Collateral”) to Secured Party;

WHEREAS, on or about the date hereof, Pledgor is refinancing the senior debt on that certain real property owned by __________ located at __________ (the “__________ Property”) with a loan from __________ to __________ in the amount of $__________ (the “Senior Loan”);

WHEREAS, in connection with the refinancing of the __________ Property, Pledgor has agreed to pledge all right, title and interest in and to 100% of its membership interests in __________ to Secured Party pursuant to this Agreement in substitution for the Original __________ Collateral and the Initial __________ Pledge; and

NOW, THEREFORE, in consideration of the premises and intending to be legally bound hereby, Pledgor hereby agrees as follows:

1. Pledge. Pledgor hereby pledges to Secured Party, and grants to Secured Party a security interest in and to the following (collectively, the “Pledged Collateral”):

(a) the Membership Interests and the certificates representing the Membership Interests, if any, and all dividends, profits, income, cash, receipts, instruments, distributions (whether in cash or in kind property) and other property from time to time received, receivable or otherwise distributed in respect of or in exchange for any or all of the Membership Interests; 

(b) any and all additional membership interests in __________ acquired by Pledgor in any manner, and all securities convertible into and warrants, options, and other rights to purchase or otherwise acquire interest in __________ and the certificates representing such additional shares, and all dividends, profits, income, cash, receipts, instruments and other property or proceeds from time to time received, receivable or otherwise distributed in respect of or in exchange for any or all of such shares, additional securities, warrants, options or other rights;

(c) to the extent not covered by clauses (a) and (b) above, all proceeds of any or all of the foregoing Pledged Collateral.  

For purposes of this Agreement, the term “proceeds” shall include whatever is receivable or received when Pledged Collateral or proceeds thereof are sold, exchanged, collected or otherwise disposed of, whether such disposition is voluntary or involuntary, and shall include, without limitation, proceeds of any indemnity or guaranty payable to Pledgor from time to time with respect to any of the Pledged Collateral.

2. Security for Obligations.  This Agreement secures all of the obligations of Pledgor under the Note and this Pledge (all such obligations being collectively referred to herein as the “Obligations”). 

3. Delivery of Pledged Collateral.  All certificates or instruments representing or evidencing the Pledged Collateral shall be delivered to and held by or on behalf of Secured Party pursuant hereto and shall be in suitable form for transfer by delivery, or shall be accompanied by duly executed instruments of transfer or assignment in blank, all in form and substance satisfactory to Secured Party.  Secured Party shall have the right, at any time in Secured Party’s discretion after an Event of Default (as defined below) and without notice to Pledgor, to transfer to or to register in the name of Secured Party or any of Secured Party’s nominees any or all of the Pledged Collateral, subject only to the revocable rights specified in Section 6(a).  In addition, Secured Party shall have the right at any time to exchange certificates or instruments representing or evidencing Pledged Collateral for certificates or instruments of smaller or larger denominations.

4. Representations and Warranties.  Pledgor, covenants, represents, warrants and agrees as follows:

(a) The Membership Interests have been duly authorized and are validly issued.

(b) Pledgor is the legal and beneficial owner of the Pledged Collateral free and clear of any liens, security interests, options or other charges or encumbrances, except for the security interest created by this Agreement.

(c) Upon the filing of the Uniform Commercial Code Financing Statement with respect to the Pledged Collateral, the pledge of the Membership Interests pursuant to this Agreement creates a valid and perfected first priority security interest in the Pledged Collateral, securing the payment of the Obligations.

(d) Subject to such other consents or approvals which have been obtained, no consent of any other person or entity and no authorization, approval, or other action by, and no notice to or filing with, any governmental authority or regulatory body is required (i) for the pledge by Pledgor of the Pledged Collateral pursuant to this Agreement or for the execution, delivery or performance of this Agreement by Pledgor, (ii) for the perfection or maintenance of the security interest created hereby (including the first priority nature of such security interest), or (iii) for the exercise by Secured Party of the voting or other rights provided for in this Agreement or the remedies in respect of the Pledged Collateral pursuant to this Agreement (except as may be required in connection with any disposition of any portion of the Pledged Collateral by laws affecting the offering and sale of securities generally).

(e) The Membership Interests constitute __________% of the membership interests of __________.

(f) There are no conditions precedent to the effectiveness of this Agreement that have not been either satisfied or waived.

(g) Pledgor has, independently and without reliance upon Secured Party, and based upon such documents and information as Pledgor has deemed appropriate, made his own credit analysis and decision to enter into this Agreement.

(h) Pledgor shall obtain the prior written consent, which consent shall not be unreasonably withheld, of Secured Party before voting or consenting to __________ creating, incurring, or permitting to exist any pledge, mortgage, lien, charge, encumbrance or any security interest whatsoever in or with respect to the __________ Property or the Pledged Collateral, or any amendment or modification of the Senior Loan.

5. Further Assurances.  Pledgor agrees that at any time and from time to time, at the sole cost and expense of Pledgor, Pledgor will promptly execute and deliver all further reasonable instruments and documents, and take all further reasonable action, that may be necessary or desirable, or that Secured Party may reasonably request, in order to perfect and protect any security interest granted or purported to be granted hereby or to enable Secured Party to exercise and enforce Secured Party’s rights and remedies hereunder with respect to any Pledged Collateral.

6. Voting Rights.  (a) So long as no Event of Default or event which, with the giving of notice or the lapse of time, or both, would become an Event of Default shall have occurred and be continuing, Pledgor shall be entitled to exercise or refrain from exercising any and all voting and other consensual rights pertaining to the Pledged Collateral or any part thereof for any purpose not inconsistent with the terms of this Agreement or any of the other Loan Documents; provided, however, that Pledgor shall, as a member, not exercise or refrain from exercising any such right if, in Secured Party’s reasonable judgment, such action would have a material adverse effect on the value of the Pledged Collateral or any part thereof, and, provided, further, that Pledgor shall give Secured Party at least three (3) business days’ written notice of the manner in which Pledgor intends to exercise, or the reasons for refraining from exercising, any such right, if such voting or other consensual rights, if so exercised, may materially affect the value of the Pledged Collateral.

(b) Upon the occurrence and during the continuance of an Event of Default or an event which, with the giving of notice or the lapse of time, or both, would become an Event of Default all rights of Pledgor to exercise or refrain from exercising the voting and other consensual rights which Pledgor would otherwise be entitled to exercise pursuant to Section 6(a) shall, upon notice to Pledgor by Secured Party, cease.

7. Transfers and Other Liens; Additional Shares.  Pledgor agrees that he will not (i) sell, assign (by operation of law or otherwise) or otherwise dispose of, or grant any option with respect to, any of the Pledged Collateral, or (ii) create or permit to exist any lien, security interest, option or other charge or encumbrance upon or with respect to any of the Pledged Collateral, except for the security interest under this Agreement, and except upon Lender’s prior written consent, which consent shall not be unreasonably withheld, to convert or exchange such Pledged Collateral for rights to or in a condominium unit or units in __________ and provided Lender secures substituted collateral in such unit or units in form and substance reasonably satisfactory to Lender.

Pledgor agrees that Pledgor will (i) not consent or otherwise facilitate __________ to issue any stock, membership interests, or other securities in addition to or in substitution for the Membership Interests, except to Pledgor, and (ii) pledge hereunder, immediately upon Pledgor’s acquisition (directly or indirectly) thereof, any and all additional shares of stock, membership interests, or other securities of __________.

8. Secured Party Appointed Attorney‑in‑Fact.  Upon an Event of Default, Pledgor hereby appoints Secured Party as Pledgor’s attorney‑in‑fact, with full authority in the place and stead of Pledgor and in the name of Pledgor or otherwise, from time to time in Secured Party’s sole discretion, to take any action and to execute any instrument which Secured Party may deem necessary or advisable to accomplish the purposes of this Agreement (subject to the rights of Pledgor under Section 6 of this Agreement), including, without limitation, to receive, indorse and collect all instruments made payable to Pledgor representing any dividend or other distribution in respect of the Pledged Collateral or any part thereof and to give full discharge for the same.

9. Secured Party May Perform.  If Pledgor fails to perform any agreement contained herein following the expiration of any applicable grace period, Secured Party may perform, or cause performance of, any such agreement, and the reasonable expenses of Secured Party incurred in connection therewith (including attorneys’ fees and expenses) shall be payable by Pledgor to Secured Party pursuant to the provisions of Section 13 hereof.

10. Secured Party’s Duties.  The powers conferred on Secured Party hereunder are solely to protect Secured Party’s interest in the Pledged Collateral and shall not impose any duty upon Secured Party to exercise any such powers.  Except for the safe custody of any Pledged Collateral in Secured Party’s possession and the accounting for moneys actually received by Secured Party hereunder, Secured Party shall have no duty as to any Pledged Collateral, as to ascertaining or taking action with respect to calls, conversions, exchanges, maturities, tenders or other matters relative to any Pledged Collateral, whether or not Secured Party has or is deemed to have knowledge of such matters, or as to the taking of any necessary steps to preserve rights against any parties or any other rights pertaining to any Pledged Collateral. Secured Party shall be deemed to have exercised reasonable care in the custody and preservation of any Pledged Collateral in Secured Party’s possession if such Pledged Collateral is accorded treatment substantially equal to that which Secured Party accords Secured Party’s own property.

11. Remedies upon Default.  If any Event of Default shall have occurred and be continuing:

(a) Secured Party may exercise in respect of the Pledged Collateral, in addition to other rights and remedies provided for herein or otherwise available to Secured Party at law or in equity, all of the rights and remedies of a secured party on default under the Uniform Commercial Code in effect in the State of New York at that time (the “Code”) (whether or not the Code applies to the affected Pledged Collateral), and may also, without notice except as specified below, sell the Pledged Collateral or any part thereof in one or more parcels at public or private sale, at any exchange, broker’s board or at any of Secured Party’s offices or elsewhere, for cash, on credit or for future delivery, and upon such other terms as Secured Party may deem commercially reasonable.  Pledgor agrees that, to the extent notice of sale shall be required by law, at least ten (10) days’ notice to Pledgor of the time and place of any public sale or the time after which any private sale is to be made shall constitute reasonable notification.  Secured Party shall not be obligated to make any sale of Pledged Collateral regardless of notice of sale having been given.  Secured Party may adjourn any public or private sale from time to time by announcement at the time and place fixed therefor, and such sale may, without further notice, be made at the time and place to which it was so adjourned.

(b) Any cash held by Secured Party as Pledged Collateral and all cash proceeds received by Secured Party in respect of any sale of, collection from, or other realization upon all or any part of the Pledged Collateral may, in the sole discretion of Secured Party, be held by Secured Party as collateral for, and/or then or at any time thereafter be applied (after payment of any amounts payable to Secured Party pursuant to Section 13) in whole or in part by Secured Party against, all or any part of the Obligations in such order as Secured Party shall elect.  Any surplus of such cash or cash proceeds held by Secured Party and remaining after payment in full of all the Obligations shall be paid over to Pledgor or to whomsoever may be lawfully entitled to receive such surplus.

12. Event of Default.  The occurrence of any of the following events shall constitute an “Event of Default” hereunder:

(a) If there shall occur any breach, failure or violation by Pledgor in the payment or performance of any of Pledgor’s obligations, covenants or warranties under this Agreement, the Note, the Other Pledges and such breach, failure or violation continues uncorrected for a period of ten (10) days after written notice thereof from Secured Party to Pledgor; 

(b) If there shall occur any Event of Default by Pledgor of the Obligations;

(c) The letter agreements dated in or about the date hereof, among __________, Pledgor and secured Party pertaining to this Agreement (collectively, the “Recognition Agreements”) shall for any reason cease to be a valid and binding obligation, enforceable against Pledgor or __________, or (ii) Pledgor or __________ shall repudiate, revoke or deny the binding effect of, or any liability under the Recognition Agreements, or (iii) Pledgor shall die or be declared legally incompetent, unless Pledgor’s estate expressly assumes the obligations of Pledgor hereunder as well as under the Note, (iv) __________ shall be dissolved in accordance with its Operating Agreement or By-Laws, as the case may be, or (v) Pledgor shall fail to comply with any of its obligations under the Recognition Agreements; or

(d) If either Pledgor or __________ resigns or is removed from the position of manager of __________.

13. Expenses.  Pledgor will, upon demand, pay to Secured Party the amount of any and all reasonable expenses, including the reasonable fees and expenses of Secured Party’s counsel and of any experts and agents, which Secured Party may incur in connection with (i) the administration of this Agreement, (ii) the custody or preservation of, or the sale of, collection from, or other realization upon, any of the Pledged Collateral, (iii) the exercise or enforcement of any of the rights of Secured Party hereunder, or (iv) the failure by Pledgor to perform or observe any of the provisions hereof.

14. Security Interest Absolute.  All rights of Secured Party and security interests hereunder, and all obligations of Pledgor hereunder, shall be absolute and unconditional irrespective of:

(a) any lack of validity or enforceability of the Other Pledges;

(b) any change in the time, manner or place of payment of, or in any other term of, all or any of the Obligations, or any other amendment or waiver of or any consent to any departure from the Other Pledges, including, without limitation, any increase in the Obligations resulting from the extension of additional credit to Pledgor or otherwise;

(c) any taking, exchange, release or non‑perfection of any other collateral, or any taking, release or amendment or waiver of or consent to departure from any guaranty, for all or any of the Obligations;

(d) any manner of application of collateral, or proceeds thereof, to all or any of the Obligations, or any manner of sale or other disposition of any collateral for all or any of the Obligations or any other assets of Pledgor; or

(e) any other circumstance which might otherwise constitute a defense available to, or a discharge of, Pledgor or a third party pledgor.

15. Amendments, Etc.  No amendment or waiver of any provision of this Agreement, and no consent to any departure by Pledgor therefrom, shall in any event be effective unless the same shall be in writing and signed by Secured Party, and then such waiver or consent shall be effective only in the specific instance and for the specific purpose for which given.

16. Notices.  Any notice, election, demand, request or other document or communication required or permitted under this Agreement shall be in writing and shall be deemed sufficiently given only if delivered in person or sent by certified or registered mail, postage prepaid, return receipt requested, addressed to Secured Party or Pledgor, as the case may be, as follows:


If to Pledgor:

With a copy to:

If to Secured Party:

With a copy to:

17. Continuing Security Interest; Assignments under Credit Agreement.  This Agreement shall create a continuing security interest in the Pledged Collateral and shall (i) remain in full force and effect until the Pledgor’s payment in full of, or his express written release by Secured Party from, the Obligations and all other amounts payable under this Agreement, (ii) be binding upon and inure to the benefit of Pledgor, and Pledgor’s respective heirs, legal representatives, successors and assigns, and (iii) inure to the benefit of, and be enforceable by, and be binding upon Secured Party and Secured Party’s heirs, legal representatives, successors, transferees and assigns.  Without limiting the generality of the foregoing clause (iii), Secured Party may assign or otherwise transfer all or any portion of Secured Party’s rights under the Loan Documents to any other person or entity, and such other person or entity shall thereupon become vested with all the benefits in respect thereof granted to Secured Party herein or otherwise and charged with the obligations and responsibilities of Pledgor thereunder.  Upon the payment in full of all amounts due and payable under this Agreement and the release of Pledgor from the Obligations, the security interest granted hereby shall terminate and all rights to the Pledged Collateral shall revert to Pledgor.  Upon any such termination, Secured Party will, at Pledgor’s expense, promptly return to Pledgor such of the Pledged Collateral as shall not have been sold or otherwise applied pursuant to the terms hereof and execute and deliver to Pledgor such documents as Pledgor shall reasonably request to evidence such termination.

18. Governing Law; Terms.  This Agreement shall be governed by, and construed in accordance with, the laws of the State of New York.  Pledgor, on behalf of himself and his respective heirs, legal representatives, successors and assigns, irrevocably consents that any legal action or proceeding against them under, arising out of, or in any manner relating to, this Agreement, may be brought in any court presiding in the State of New York.  Pledgor, by execution and delivery of this Agreement and on behalf of himself and his respective heirs, legal representatives, successors and assigns, expressly and irrevocably consents and submits to the personal jurisdiction of any of such courts in any such action or proceeding.  Pledgor, on behalf of himself and his respective heirs, legal representatives, successors and assigns, further irrevocably consents to the service of any complaint, summons, notice or other process relating to any such action or proceeding by delivery thereof to any of them by hand or by certified mail, delivered or addressed to Pledgor’s address set forth herein.  Pledgor, on behalf of himself and his respective heirs, legal representatives, successors and assigns, hereby expressly and irrevocably waives any claim or defense in any such action or proceeding based on any alleged lack of personal jurisdiction, improper venue or forum non conveniens or any similar basis. Nothing in this paragraph shall affect or impair in any manner or to any extent the right of Secured Party or Secured Party’s heirs, legal representatives, successors or assigns, to commence legal proceedings or otherwise proceed against Pledgor in any jurisdiction or to serve process in any manner permitted by law.

Pledgor hereby waives all right to require a marshalling of assets by Secured Party.

Pledgor shall not, without Secured Party’s prior written consent, create, incur or assume any Indebtedness in connection with the Pledged Collateral.  “Indebtedness” means any and all liabilities and obligations owing by Pledgor to any person, including principal, interest, charges, fees, reimbursements and expenses, however evidenced, whether as principal, surety, endorser, guarantor or otherwise, direct or indirect, absolute or contingent, joint or several, due or not due, primary or secondary, liquidated or unliquidated, secured or unsecured, original, renewed or extended, (i) in respect of any borrowed money (whether by loans, the issuance and sale of debt securities or the sale of any property to another person subject to an understanding, agreement, contract or otherwise to repurchase such property) or for the deferred purchase price of any property or services, (ii) under direct or indirect guarantees and obligations (contingent or otherwise) to purchase or otherwise acquire, or otherwise assure any creditor against loss in respect of the obligations of others, (iii) in respect of letters of credit or similar instruments issued or accepted by banks and other financial institutions for the account of such indebted person, (v) in respect of unfunded vested benefits under plans covered by ERISA or any similar liabilities to, for the benefit of, or on behalf of, any employees of such indebted person, (vi) all obligations secured by any Lien on property owned by such person, whether or not the obligations have been assumed, (vii) all obligations under any agreement providing for a swap, ceiling rates, ceiling and floor rates, contingent participation or other hedging mechanisms with respect to interest payable on any of the items described above in this definition, or (viii) actual obligations imposed under the operating agreement for the LLC.

19. Irrevocable Proxy. Pledgor hereby irrevocably constitutes and appoints Secured Party, from the date of this Agreement until the termination of this Agreement in accordance with its terms, as Pledgor’s true and lawful proxy, for and in Pledgor’s name, place and stead to vote the Membership Interests and any and all other equity interests in __________ whether directly or indirectly, beneficially or of record, now owned or hereafter acquired (the Membership Interests together with all such other equity interests, the “Borrower’s Interests”), with respect to any Article 8 Matter (as hereinafter defined).  The foregoing proxy shall include the right to sign Pledgor’s name (as member of Property Owner) to any consent, certificate or other document relating to __________ that applicable law may permit or require, to cause the Borrower’s Interests to be voted in accordance with the preceding sentence.  Pledgor hereby revokes all other proxies and powers of attorney with respect to the Borrower’s Interests that Pledgor may have appointed or granted, to the extent such proxies or powers extend to any Article 8 Matter.  Pledgor will not give a subsequent proxy or power of attorney (and if given, will not be effective) or enter into any other voting agreement with respect to the Pledgor’s Interests with respect to any Article 8 Matter.  Unless and until there is an Event of Default, Secured Party will not exercise his voting rights under this proxy.

As used herein, “Article 8 Matter” means any action, decision, determination or election by __________ or its member(s) that its membership interests or other equity interests, or any of them, be, or cease to be, a “security” as defined in and governed by Article 8 of the Uniform Commercial Code, and all other matters related to any such action, decision, determination or election.

THE PROXIES AND POWERS GRANTED BY PLEDGOR PURSUANT TO THIS AGREEMENT ARE COUPLED WITH AN INTEREST AND ARE GIVEN TO SECURE THE PERFORMANCE OF THE PLEDGOR’S OBLIGATIONS UNDER THIS PLEDGE AGREEMENT
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IN WITNESS WHEREOF, Pledgor has caused this Agreement to be duly executed and delivered as of the date first above written.

PLEDGOR:


___________________________________

ACKNOWLEDGMENTS:

STATE OF NEW YORK    
:





: ss.:







COUNTY OF __________
: 







          On the __________ day of __________, 20__ before me, the undersigned, personally appeared __________, personally known to me or proved to me on the basis of satisfactory evidence to be the individual(s) whose name(s) is(are) subscribed to within instrument and acknowledged to me that he/she/they executed the same in his/her/their capacity(ies), and that by his/her/their signature(s) on the instrument, the individual(s), or the person upon behalf of which the individual(s) acted executed the instrument.

________________________________

Notary Public


